There has been limited development in South African military law since
Introduction
Although a general definition of what constitutes 'the law' may not be easy to pinpoint, it is explained in every introductory law course in generally similar terms.
1 Hand in hand with this definition is the demarcation of the various disciplines of law. Most disciplines are easily identifiable and their sources clearly outlined. Some disciplines have been with us since the inception of South African law, while others, such as Constitutional Law and Internet Law, are relatively new additions. The law does not remain stagnant, and as societies and the legal landscape change and develop, new areas of the law develop and require academic discourse. Textbooks, legal research and case law on most disciplines abound. South African Military law is not a new discipline. It has been in existence since the inception of the armed forces; yet, it is a legal discipline that is relatively unknown.
There are no South African textbooks available on South African Military Law. There are only a limited number of academics doing research and publishing in this area, 2 and in spite of the influence of the Constitution on military law, the content of the subject matter has remained relatively stagnant. 3 There has been only limited development since the inception of the Union Defence Force in 1912. Offences, punishments and procedural aspects where copied from the 1881 British Army Act, remained unchanged until the promulgation of the 1957 Defence Act, 4 which consolidated the discipline codes of the various Arms of Service into a uniform Military Discipline Code, 5 the same one still in use in 2016. The advent of the Constitution necessitated some changes to the military justice system, but said changes are largely limited to procedural aspects and seemingly cannot be attributed to any internal drive for change and development from within the Legal Services Division or research within the field.
Change was brought about by pressure outside the South African National Defence Force (SANDF), by court cases compelling change and the enforcement of a number of human rights. The most pivotal case was arguably the 1999 case of Freedom of Expression Institute v President, Ordinary Court Martial, 6 which specifically found that the ordinary court martial format in use did not conform to the constitutional understanding of what constitutes an 'ordinary court' in terms of section 35(3)(c) of the Constitution, forcing the swift implementation of the Military Discipline Supplementary Measures Act (MDSMA) . 7 This in turn paved the way for the change to the current Court of a Military Judge format. The main aims of the MDSMA were to replace the unfair and unconstitutional practices in the military courts with a constitutional military court system, independent judges, the right to appeal and review as well as providing recourse to the High Court of South Africa. 8 As mentioned, these changes only addressed procedural aspects of the military justice system. It is however this researcher's contention that military law encompasses much more than merely military justice.
Military legal scholarship
The unrealised expectation of a seismic shift in our approach to military law created by the movement from a conscription force in an unconstitutional era to an all-volunteer force in a constitutional human rights and international law environment is questionable. 9 Although military law only affects a small percentage of our population directly, its potential influence should not be underestimated. The SANDF is playing a prominent role in the international peacekeeping environment, especially at regional and continental level. Conduct by members of the SANDF as well as policy decisions may have diplomatic consequences and are brought to the 6 9 With the advent of the Constitution, the security sector, including the armed forces, went through extensive changes. Africa, S 'The Transformation of the South African Security Sector: Lessons and Challenges' (2011) DECAF Policy Paper no 33 at 1 lists a number of changes as a new constitutional and legislative framework, integration of the statutory and non-statutory forces, the establishment of a common culture among the various security forces, policy reviews and the introduction of a human rights approach.
Freedom of Expression Institute v President
attention of civilian South Africa more and more frequently. 10 Taxpayers demand results, and an effective military law system could go a long way towards prevention and cure where ethical, trusted legal advice is available.
Without research and development, a discipline stagnates and can arguably no longer be effective.
11 Development relies on research and legal scholarship and influences all areas of the law. It affects "judicial decisions, legislative policies, administrative practices, and cultural attitudes". 12 The ability of a discipline to develop by means of research would assume that it is an academic discipline, which raises the question whether military law could in fact be regarded as such. To be regarded as an academic discipline - military law must collect the knowledge in a system, i.e. describe and explain information in an existing framework;  the knowledge must be obtained by means of an academically recognised method; and  the aim must be to collect international knowledge.
13
The discussion below will attempt to address some of these aspects.
There are a number of ways in which research can be done, depending on the researcher's motivation. In the traditional descriptive manner, one would study legislation and case law and the way it can be applied in the specific legal discipline.
14 This approach regards law as a practical discipline since the results will be valuable to legal practitioners in understanding and applying legal rules. 15 In general, a comparative study would also yield fruitful results, especially with the aim of developing a discipline. A third possibility would be studying the law as part of the humanities. 16 where one would investigate the consequences of applying certain legal rules, determining the effect of law on society. 19 It is submitted that the military law environment does not lend itself easily to empirical research in determining the effect of military law on society. Even if one would follow the empirical route, this type of research is hampered by challenges such as difficulty in accessing research participants within the SANDF and the classification of information. 20 The present discussion will consequently focus on the role of research as a practical, descriptive discipline in the development of military law and brief mention will be made of the role of comparative studies and the humanities.
Traditional descriptive research
Descriptive legal research denotes a systematic description of the law in a certain field, 21 in this instance of military law, and it remains the most common way in which legal research is done. One cannot do away with a proper description of the legal discipline. At a basic level, this would include a neutral description of what military law is, and it explains to the reader how it operates. This is what is typically found in legal textbooks. This would include an analysis of the relevant legislation and case law, placing it in a system and then developing this system further.
22 Such a system is set out as a "coherent set of concepts, rules and principles" which is done "by exposing contradictions, defining concepts and classifying rules and cases".
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Existing materials are produced by the legislature and the courts, it is described to make it easier for others to understand, consequently making the outcome more predictable 24 thereby creating our legal doctrine. The problem is that once a legal system is put in place, that system will generally determine the outcome of future descriptions of the subject matter. Even if new rules are developed, legal practitioners will fit it into existing groupings. This in turn influences the practice and application of military law since legal academics work normatively on a system used in practice. Any proposed developments and changes to the system will have to fit into the existing system. 26 The research is not separated from practice. Although the legislature and the courts can in effect create law, the unwillingness to move outside the existing groupings could prove problematic for any proposed expansion of the existing understanding and application of military law.
Military law has been in existence in some form since the beginning of military history, and in South Africa, since the inception of our armed forces.
27 This is a discipline seemingly resistant to change. Luban's 28 quote of Quine seems apt under the circumstances: "We are like sailors who on the open sea must reconstruct their ship but are never able to start afresh from the bottom."
All military legal practitioners are conversant with the descriptive method of research -it is the prevalent method commonly used in law faculties throughout South Africa. Even though it has the potential to influence military law, and is potentially valuable to judges, practitioners and policymakers, 29 descriptive research in the military context faces a number of challenges.
There are several statutes applicable to the military law environment. The most important being the South African Constitution. As the supreme law, all other statutes are subject to the Constitution. This means that all statutes must comply with the imperatives of the Constitution, including the human rights contained therein.
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This places a burden on the Military Courts to interpret and apply these Constitutional imperatives. 31 Compliance will go a long way towards the ethical, trusted military legal system alluded to earlier.
The military justice system is a creature of statute and it cannot exist without the legislation that created it. There are three statutes that find particular application in military law: the Defence Act, 32 37 It is of concern that the Military Discipline Bill has been pending since at least 2005. Continued assessment and review of legislation is important in order to identify problems within the military justice system and to recommend improvements, as well as to identify critical needs. 38 Since the law can be regarded as both legal and political, 39 research and development become necessary to adapt to the changing "legal and political context". 40 With legislation taking more than a decade to see the light of day, the changes to the "legal and political context" will pass us by.
In general, one only finds limited descriptive research published in military law. This is by no means an indication that research in the field is not being done at all. A large part of the legal services rendered to the SANDF includes the writing of official legal advice papers on a wide selection of topics and legal questions. The problem is that these papers are not made available for publication or even at a more restricted level, to the military legal practitioners specifically. Although there are a number of classified situations which understandably would prevent publication, it is surely possible to publish those legal opinions that are not regarded as classified. 35 This is however not the case. There are still serious constitutional concerns regarding aspects such as the difference in treatments between the ranks, the validity of certain offences and concerns regarding sentencing and yet little has been done in terms of academic critique of these voids and concerns. 36 To what extent the MDC will be changed is unclear, as no copy of the draft Bill is available.
It is expected, however, that the biggest changes will be to the jurisdiction of Commanding Officers to exercise discipline over their subordinates. 37 As there is no indication when the Bill will be promulgated as a law, this situation can continue indefinitely. 38 The South African legal system is based on a system of precedent where courts are bound by their judgments in previous cases, 42 and herein lies the greatest strength of legal doctrine -the ability of the higher court to influence the decisions by the lower court. 43 The legal doctrine therefore operates in a hierarchical structure with the lower courts using the doctrine to resolve the case with which they are busy. They find guidance from the precedents and decisions of the higher courts. 44 The military legal system is no different. Although one Court of a Military Judge (CMJ) is not bound by the decision of another CMJ, it is bound by the decision of the Court of Military Appeal (CMA). The role of the higher court (the CMA) in the hierarchy is to consider the wider effect of their decisions on the lower courts and as such, the CMA must carefully consider its decisions and application of doctrine.
45 CMA decisions are made available within the legal services division, but they are not published in any official format nor indexed, making research on CMA decisions laborious. Since these decisions are only distributed internally, civilian researchers do not have access, further hampering research in the area. Earlier decisions by the CMA did not include any reasons for their judgements, and more recent cases do not always contain extensive legal discussions on their reasons for judgement, making it difficult for the lower courts to consider the military legal doctrine.
Only a limited number of CMJ cases are subjected to appeal or review by the CMA. 46 Since only CMA decisions are made available, the bulk of all CMJ decisions are never reported and distributed. Consequently a vast body of military case law is not available for research. It is therefore conceivable that a number of potential important decisions, which are not reviewed by the CMA, are never made have found that controversial or critical findings have resulted in them being unable to publish their research due to restrictions placed on their findings. See in this regard Heinecken op cit 43. 42 Kleyn & Viljoen op cit 58. 43 Tiller & Cross op cit 526. 44 Ibid 531. 45 Ibid. 46 In terms of Rule 71(1) MDSMA and s 34(6) MDSMA CMJ proceedings are forwarded to the CMA on automatic review where an accused is sentenced to imprisonment (including suspended imprisonment), cashiering, discharge with ignominy or dismissal or discharge from the SANDF. In terms of s 34(5) MDSMA the accused may also apply for a review of their case by the CMA.
available to military legal practitioners, thereby impoverishing military law. The importance of judicial decisions in legal research must be highlighted. It has been argued that "the language of judicial opinion represents the law" and "a decision to ignore [judicial] opinions misses the law". 47 Since all CMJ decisions are recorded and transcribed it should be feasible to publish them in a format similar to the various law reports already available in South Africa.
A comparative method of research
Descriptive legal studies form the basis for comparative research in that it use the legal systems described and systemised by the descriptive method.
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Comparative research describes the law by comparing one's own legal system with that of a foreign jurisdiction. Generally, it is directed at comparing "similar legal systems within the same legal family". 49 The South African Constitution in fact requires comparative application of the law.
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There are a number of reasons to use a comparative method of research.
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Comparing one's own system with foreign systems tends to open up possibilities, taking practitioners out of self-imposed legal isolation. 52 Isolation and a narrow application of the law may in fact be detrimental to the development of the legal system -a state of affairs directly in contradiction to what is advocated in this article. It is by comparison that one learns to question the rules, solutions and norms within one's own system, 53 thereby stimulating development.
When one once again considers the historic development of military law, it is clear that a number of military judicial systems developed from a common denominator -the British system, and in spite of domestic influences, these systems have largely retained their roots. 54 This should create fertile ground for comparison. 56 The reasons for the developments differ from country to country, ranging from the need to adapt to human rights developments within their jurisdictions to an improvement of the effectiveness of the military justice system and the re-organisation of the armed forces in post-conflict situations. 57 Since the motivation for change will focus the research in a particular military justice system, the benefit gained by studying that system might unfortunately be limited. Comparative legal research requires a common point of departure in order to make a comparison.
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The current international focus relates to terrorism, jurisdiction over civilians and the treatment of juveniles. These are not challenges faced by South Africa. The use of contemporary literature on military law from these jurisdictions would consequently not be of significant assistance. Comparative studies with Canada and Australia have however proved beneficial in the context of research on the shared concerns regarding the independence of military judges. 59 Comparative study is consequently limited in the area of military justice but may prove useful in the areas of operational and international law due to the international utilisation of the armed forces. This is possible when considering that one of the valuable functions of comparative studies listed by Kamba 60 refers to the neutralisation of tensions and the promotion of international understanding, thereby facilitating peaceful relations. This is possible due to the transnational nature of comparative studies, which leads to a better understanding of the legal traditions and institutions of other countries. A military legal practitioner armed with this knowledge will be invaluable to a commander in the field. 55 Fidell (ibid 202) gives three reasons for international collaboration as (1) the need to apply foreign law in domestic courts; (2) the ability to borrow beneficial ideas and (3) Comparative research is critical in identifying areas requiring law reform, especially in the form of new legislation, but one should remember that any adoption of foreign law would be modified to reflect the unique characteristics of South African law, specifically in terms of the Constitution. 61 Legislation remains the most effective way to create, change or improve the law.
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The law as part of the humanities An approach of research of law as part of the humanities aims towards the understanding of the law. 63 Although we still tend to see legal research as practical descriptive research, I would argue that in accepting an expanded definition of military law, considering other disciplines, both inside and outside the legal environment becomes necessary -hence, the need for legal research as part of the humanities. 64 This is underscored by the practice of military law in a military environment. What does the SANDF do? The SANDF is, amongst others, involved in human security issues. Therefore, military law must include this. One of the roles of the military legal services is to advise the SANDF and as such it should be conversant with, for example, security governance. This would require military legal practitioners with the necessary skills and knowledge of the security environment, including human security, to provide ethical advice that could inform policy and doctrine.
In the operational domain, military strategy as a discipline can be of invaluable assistance. It has been argued that due to the changing character of conflict, new directions in legal studies and debates regarding interventions have resulted in a disintegration of the barriers between strategy and law. 
Expanding the definition and understanding of military law
The diversity and influence of the various disciplines are critical in understanding the concept 'military law', and one of the first steps in understanding a subject and where it fits in is developing an acceptable definition of that subject. It is in fact challenging to find an acceptable existing definition of the concept 'military law'. An overview of the development of military law through the ages crystallised the definition as the law that provides for offences and punishment within the military environment.
66 Even in our teaching of Military Law as a subject, 67 we define military law as those rules of law that pertain to the maintenance of military discipline, which control soldiers in times of peace and war and which are in essence regarded as being the criminal law of the soldier. This relegates military law to the disciplines of criminal law and criminal procedure. 68 This would suffice if the content of military law were understood as being limited only to the military justice system. Changes brought about by the Constitution resulted in a number of constitutional challenges to the military justice system and raised human rights concerns. Even in situations where it is argued that the interests of the state are paramount and the needs of individual soldiers subservient to the needs of the SANDF, one cannot underestimate the effect and influence of human rights in this environment. 70 The transformation of the military justice system in a human rights context remains an ongoing process, but unfortunately not one that seems to be powered from within the ranks of the military law practitioners. This is unfortunate, as one should never underestimate the potential influence of the military law practitioner in this developmental process. I will return to this aspect shortly.
There are also a number of aspects outside the domestic legal environment that should further influence and shape our understanding of military law. This may be overlooked in situations if military law is merely equated with military justice. The SANDF's international deployments with the United Nations and the African Union bring with them the inclusion of international humanitarian as well as international human rights law. This view is in fact a constitutional imperative in that the Constitution requires the SANDF to execute its mandate in accordance with "the principles of International Law regulating the use of force". 71 A further aspect that spans the international and domestic operational environment is the utilisation of the SANDF in a number of secondary roles. It is generally accepted that armed forces are utilised in eight clusters outside of their traditional utilisation, including support of the police services, border protection and support of socio-economic development. 72 The most prominent role for the SANDF is arguably its utilisation in anti-piracy and anti-poaching operations. These types of operations, whether in international waters or on the borders of the Republic, is regarded as law-enforcement operations, thereby effectively excluding the International Humanitarian Law aspect. It brings the SANDF squarely into human rights territory and law enforcement operations for which training may be severely limited.
These, coupled with the influence of various academic disciplines, are just a few examples showing that the historically accepted definition can no longer be regarded as adequate. Provision should be made for a wider application than criminal law and criminal procedure. To this end, the definition by Vashakmadze may be of assistance. 73 Although the author's definition refers to the narrower concept of military justice as "a distinct legal system that applies to members of armed forces and, in some cases, civilians", 74 it is submitted that it could be applied to the wider concept of military law as well. By applying the wider term of 'legal system' it allows for the acknowledgement of the various disciplines influencing military law, and the term 'distinct' acknowledges and retains the unique nature and environment within which the military operates.
Fidell's 75 description of operational law could also successfully assist in defining the essence of contemporary military law, not only in times of war but also in times of peace. He describes operational law as
[T]hat body of domestic, foreign, and international law that impacts specifically upon the activities of … forces in war and operations other than war … It is a collection of diverse legal and military skills, focussed on military operations. It includes military justice, administrative and civil law, legal assistance, claims, procurement law, national security law, fiscal law, and international law.
It is not only our definition of military law that needs to expand; our understanding of the concept itself and the parts comprising it also need to expand. This understanding not only comes from a theoretical military legal scholarship perspective, as discussed above, but also from an operational perspective of the military legal practitioner, whose role is pivotal in the development of Military Law. The practitioner's role should not be underestimated.
The military legal practitioner
The military is a unique environment where a society has unique expectations of its soldiers and where "discipline, organisation and hierarchy play a crucial role". 76 It is in other words an organisational society with a distinctive culture. 77 As such, the lawyers that operate within this environment must be part of and understand this organisational culture. The nature of contemporary military actions and operations is such that there is little that does not require some form of legal advice. 78 The nature of the legal services provided includes, apart from military justice aspects, the writing of directives and policies, legal advice, training of soldiers on aspects of the law of armed conflict as well as ad hoc advice to commanders during military deployments.
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Luban 80 identifies legal advice as the most important of these services regarding its influence on the development of the law. He argues that, in spite of popular opinion, judicial decisions are not the main driver for legal development. This is especially true in the operational environment where litigation is the exception rather than the rule. Courts will therefore not have the regular opportunity to apply the law -it is rather the day-to-day interaction and advice given to commanders by military law practitioners that shape the way in which the law is applied, 81 thereby potentially developing the law.
To this end, the need and importance of ethical and knowledgeable advice cannot be emphasised enough. There is an ethical obligation on the military lawyer to give independent and frank advice to commanders. He or she must give his best interpretation of the law, even if the client is not receptive to the advice. It could be very dangerous in the military, and more specifically the operational environment, merely to tell the client what he or she wants to hear when he or she pushes the boundaries of legality. forces and the resultant advice required, this is no easy task. Commanders are frequently faced with a number of ethical and legal challenges on which military legal practitioners must advise. On the one hand, the military legal practitioner is faced with political directives and agendas, and on the other hand, he or she is confined by the applicable (and often less permissive) legal rules. This situation is exacerbated by the fact that military law includes a number of different disciplines.
Whetham 83 explains that, although the law provides the framework and the context within which commanders must make their decisions, it if not sufficient for providing the required answers. Nor is it sufficient merely to determine the legality of a particular action. One is required to make a judgement on whether the actions are also legitimate. Decisions must therefore not only be lawful; they must also be ethical. The military legal adviser must consequently give ethical legal advice to protect the integrity of the law. 84 In an environment where society expects soldiers to lay down their lives, the integrity of the legal system is critical for the enforcement of its rules. Discipline is critical for an effective military force, 85 whether one expects soldiers' discipline in terms of military justice or their discipline in executing any of their other functions. It has been argued that the effectiveness of the military justice system in its ability to enforce discipline is to a large extent dependent on the perceived fairness of that system. 86 This argument once again underpins the importance of the role of the military legal practitioner. The Commander is not the legal expert, nor is he or she necessarily aware of legal developments and constitutional concerns relating to the execution of his or her tasks. This is the domain of the legal adviser, and herein lies the danger. It is imperative that the legal adviser keep abreast of developments within their specialised area of law. There are a number of ways in which this can be done, such as studying recent research, attaining further academic qualifications in their chosen area, or attending skills development and subject-specific courses and seminars. This raises the question regarding the extent to which this is being pursued.
Certain areas in military law lend themselves more readily to selfdevelopment. Those legal practitioners operating in the international law environment will invariably be compelled to become conversant in the latest developments, conventions and treaties. The challenge here lies in the breadth of this area of law and South Africa's involvement in a number of conflict domains. Military legal practitioners must become experts in the land, air, maritime and cyberwarfare domains, running the risk of becoming a 'Jack of all trades but master of none'. Expertise requires time and in-depth knowledge.
The legal practitioner within the military justice environment specifically faces a serious challenge. It has been my experience that some military legal practitioners do not feel the need to expand their knowledge much further than that obtained during their graduate studies. In a discussion on the importance of further education and research, it was stated by a prosecutor that those of us involved in education and training are not busy with 'real' law. 'Real' law happens in the courts. 87 It is however my contention that 'real' law is not only applied in the courts. The legal practitioner, in his or her day-to-day role as adviser to the Commander, plays a much more effective role in the development of the law. However, even if the military law practitioner involved with military justice did feel inclined to broaden his or her knowledge of military justice he or she is faced with the reality that his or her area of law has remained stagnant for a number of years.
Conclusion
The complex nature of the contemporary military environment in which military officers must operate and on which the legal practitioner must be able to advise, is aptly reflected by … [this] … will include a legal dimension and, due to the way it impacts on every area of the military profession, increasingly it is becoming recognized that the ethical dimension also needs to be addressed as an explicit subject alongside the legal studies.
This reiterates the need of the military legal practitioners to expand their knowledge base outside the law, drawing knowledge from other disciplines to inform and expand their own legal discourse. It is accepted that interdisciplinary work has "reshaped the legal landscape". 89 Understanding the law requires one to understand the social practices of its legal community -in the context of this article, the military legal community. It is argued that an understanding of the social practices requires knowledge and understanding of the "general culture of the society in which the legal community is embedded".
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The importance of the military legal practitioner being involved in research -whether as practitioner or scholar -cannot be emphasised enough. The difficult environment within which they must operate can be described as "being complex, demanding, chaotic, challenging, irregular, unpredictable and uncertain" with the application of the law being "equally challenging and demanding … uncertain and unpredictable". 91 Members of the military will necessarily approach matters from a different perspective than civilians. 92 This does not mean that the military alone owns military law. 93 There are a number of role players involved in day-to-day military conduct 94 and this is exactly why collaboration with research disciplines outside the legal environment becomes necessary in order to understand the influences of the different disciplines better. 95 It has been argued that understanding the law means more than merely reading legislation and court decisions. To be properly understood, law must be placed in "a broad historical, socio-economic, psychological and ideological context". 96 should not be isolated from the civilian justice system, 97 the unique nature of the military would argue against a complete 'civilianisation' of military law, something that may happen if military law practitioners do not stand up and own their subject. 97 Vashakmadze op cit 21.
